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INITIATIVE AND REFERENDUM A POLITI- 
CAL QUESTION. 
On February 20, the Supreme 


Court rendered a decision dismissing, for 


IOI, 


want of jurisdiction, the initiative and ref- 
erendum cases. 

aking it that the press reports are at 
least correct, so far as they profess to quote 
the language of the Chief Justice in the 
initiative and referendum cases, the ruling 
seems somewhat inconclusive. 

The very question sought to be made was 
not whether Congress was to guarantee a 
republican form of government. [Everyone 
admits the existence of that guaranty and, 
that when a state is striving to establish 
or maintain such, Congress may intervene. 

The question was whether Congress may 
recognize as a government republican in 
form, whatsover might meet its view of 
what that should be and whether this would 
bind any private right. Can a state set up 
royalty in its midst and make it go as a 
republican form of government, if Congress 
accedes to its action? 

The case of Luther v. Borden decided 
no such thing as that. On the contrary, 
two factions in a state were contending 
and there was no essential difference be- 
tween them as to what form of government 
would ensue, if either were put in power. 
There was disorder, however, and it was 
within the constitutional guaranty that it 
should be suppressed, and it was a political 
question for Congress whether that disorder 
interfered with the guarantee. 

In the case of Minor v. Happersett, 21 
Wall. 162, the court said the constitution 
should be consulted to ascertain “what was 
intended” by the phrase, “republican form 
\VWho should consult the 
If Con- 
gress must do so under the initiative and 


of government.” 
constitution to ascertain that fact ? 


‘teferendum decision, we believe it is the 





first time in the history of the court that 
it has said this body is the supreme arbiter 
of constitutional construction in any case or 
for any purpose. 

does this decision 


ask, 


Therefore we 


mean any such thing, or does it mean that 
no litigant has yet presented himself to the 
court having the right to invoke the court’s 
conclusion whether initiative and referen- 
dum legislation is within the constitutional 
phrase, “republican form of government?” 


The Chief Justice said; “The defendant 
company does not contend here that it could 
not have been required to pay a license tax. 
It does not assert it was denied an oppor- 
tunity to be heard as to the amounts for 
which it was taxed, or that there was any- 
thing inhering in the tax or involved intrin- 
sically in the law which involved any of its 
constitutional rights. If such questions had 
been raised they would have been justiciable 
and therefore would require the calling into 


operation of judicial power.” 


It seems to us that here the court means 
there is in form a proper law. ‘The de- 
fendant has been injured in no way by what 
it therefore cannot at- 
This general 


it demands, and 
tack its constitutionality. 
principle is true, but we must confess we 
have never seen it applied when the question 
was whether a law emanated from a legisla- 
tive source or not. 

This the Chief Justice does not discuss 
at all, and there was nothing else in the 
case. If a rump legislature, that is to say, 
rump in the sense that it was not organized 
in a constitutional sense, were to pass a 
law, that law ought to be void, and if void, 
no step taken under it should be of any - 
validity. 

But, does the Chief Justice mean that 
Congress must construe what the Constitu- 
tion meant in this regard? And if he did, 
why does the opinion in Minor v. Happer- 
sett proceed as “No particular 
form of government is designated as re- 
publican, neither is the exact form to be 
guaranteed in any manner specially guar- 
anted. Here, as in other parts of the in- 


follows ? 








152 CENTRAL LAW JOURNAL. 





No. 9 





omens 





strument, we are constrained to resort else- 
where to ascertain what was intended, The 
guaranty necessarily casts the duty on the 
part of the states themselves to provide 
such a government.” 

In that case the court held that the state 
had performed its duty. It assumed to 
determine that question in that case. Could 
it not there have said, as has just been said, 
that this question was political, unless the 
present Chief Justice merely meant that 
the case is yet to arise for this question to 
be passed upon? 

If Congress has the power to declare that 
legislation by initiative and referendum is 
not after the manner of a republican form 
of government, when the constitution 
meant that it was—for Chief Justice Fuller 
says, in Minor vy. Happersett, that the con- 
stitution must be looked to “to ascertain 
what was intended”—then Congress may 
violate the constitution when no one else 
can. 

If the initiative and referendum decision 
means this, the Minor-Happersett case 
seems to have invaded congressional do- 


main. 





NOTES OF IMPORTANT DECISIONS 


BANKRUPTCY:+—LIABILITY OF SHARE- 
HOLDER OF BANKRUPT CORPORATION.— 
In Minnesota there is a constitutional provision 
for individual liability on the part of a stock- 
holder for corporate debts, to an amount equal 
the amount of stock held or owned by him. In 
Way v. Barney, 133 N. W. 801, it was held that 
this liability was not released by, the discharge 
in bankruptcy of the stockholders corporation. 

The Minnesota Supreme Court concedes that 
the plenary power of congress may fix the ef- 
fect of any release in bankruptcy. Therefore, 
it was held, that, whether such discharge oper- 
ated a release of such stockholder—liabiilty de- 
pended entirely upon the intent of the bank- 
ruptey act. 

It is specifically provided by the bankruptcy 
act, that: “The bankruptcy of a corporation 
shall not release its officers, directors or stock- 
holders, as such, from any liability under the 








laws of a state or territory of the United 
States,” this provision being added in 1903, 

The original statute of 1898, provided, that: 
“The liability of a person who is a co-debtor 
with, or guarantor or in any manner a surety 
for, a bankrupt shall not be altered by the 
discharge in bankruptcy.” 

It would look, therefore, like Congress meant 
to settle the very kind of contention raised in 
this case, and generally to emphasize the pur- 
pose of the bankruptcy act as being to impair 
in no way the collectibility of a debt save as 
against the bankrupt himself. This being true 
construction should be liberal to effectuate 
this purpose. Indeed any other rule would op- 
erate in a very extraordinary way. 








REVIEW OF CONTEMPT PROCEED- 
CEEDINGS BY HABEAS CORPUS. 


I. Contempt. 

A. Definition and Nature of.—It is 
through and by means of the courts that 
justice, as defined by the sovereign, is ad- 
ministered. If the efficiency of the courts 
is impaired every right of every individual 
is, to a like extent, impaired or jeopardized. 
Consequently the courts have been clothed 
with dignity and invested with authority co- 
extensive with the high and important du- 
ties imposed upon them, and since the earli- 
est days of the common law the courts have 
had the power to punish as for contempt, 
by fine or imprisonment, or both, any per- 
son who in any way impedes, embarrasses 
or obstructs the court in its administration 
of justice. Any disregard or disobedience 
of a court's authority is a contempt. Ob- 
viously it were impossible to enumerate or 
even conceive of all the acts or kinds of 
conduct which might amount to a contempt. 
A few of the more common are: Willful 
disobedience of an order, mandate or de 
cree of a court': and affront to the dignity 
of the court? ; contumacious behavior of a 
witness’ ; a scandalous publication about the 
court with reference to a pending case*; any 
act of violence tending to interrupt the reg- 
ular proceedings of the court 

(1) Tindall vy. Westcott, 113 Ga. 
E. 450, 55 L. R. A. 225. 

(2) Ex parte Terry, 128, U. S. 289, 52 L. ed 
405, 9 S. Ct. Rep. 77. 

(3) Ex parte McKee, 18 Mo, 599. 

(4) State v. Shepherd, 117 Mo, 205, 76 S. W. 
79, 99 Am. St. Rep. 624. 

(5) State vy. Woodtin, 5 Tred. 199. 
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Contempt of court is a specific criminal 
offence, and the imposition of a fine there- 
for is a judgment in a criminal case.* Com- 
mittment is tantamount to execution after 
conviction in a criminal case.’ 

B. Classification of —On the one hand 
contempts are classified with respect to 
whether the acts constituting the contempt 
take place in the presence of the court; on 
the other hand, with respect to. whether the 
wrong done by the contemnor is primarily 
against the dignity and authority of the 
court or is primarily a private wrong against 
the adverse party to the suit. On the first 
basis of classification contempts are either 
direct or indirect—direct if done in the 
presence of the court, and indirect, con- 
structive or consequential if done else- 
where than in the presence of the court. On 
the second basis of classification contempts 
are either civil or criminal,—civil if the act 
consists in disobedience of a remedial order, 
mandate or decree of the court made for 
the benefit of the adverse party to the suit, 
and criminal if the misconduct of the con- 
temnor is such as goes primarily to dispar- 
age and disregard the dignity and authority 
of the court.® 

In some states an apeapl or writ of error 
lies in the case of a civil contempt® where- 
fore it is important to know the classifica- 
tion and the basis therefor. Again, on a 
review of contempt proceedings by habeas 
corpus it often becomes important to deter- 
mine whether the alleged contempt was di- 
rect or indirect for upon this question may 
depend the determination of whether the 
committing court had jurisdiction of the 
person of the contemnor, and so whether 
the contemnor was accorded due process of 
law—which will be discussed later herein. 

II. Habeas Corpus. 

A, History and Function of the Writ.— 
The'right of personal liberty is one of the 
most precious known to the common law. 
The Magna Charta provided that no free- 
man should be taken or imprisoned but by 
the lawful judgment of his peers and by 
the law of the land. The fifth amendment 


(6) New Orleans vy. Steamship Co., 20 Wall. 
887; Haight vy. Lucia, 36 Wis. 355; Ex parte Hol- 
lis, 59 Cal. 408. 

(7) Ex parte Kearney, 7 Wheat. 38; Wil- 
liamson’s Case, 26 Pa. St. 9, 67 Am. Dec. 374. 

(8) In re Clark, 208 Mo. 121, 106 S.. W. 1014, 
1,5L, R. A. (N. 8S.) 389. 

(9) State v. Bland, 189 Mo. 197, 88 S. W. 28. 
oe v. Willis, 61 Minn. 120; In re Walker, 82 
N.C, 95. 





to the Constitution of the United States 
provided that no person shall be deprived 
of his life, liberty or property without due 
process of law. This provision applies only 
to the Federal Government’? but the four- 
teenth amendment contains a like provision 
which expressly applies to the states. 

This right of personal liberty is protect- 
ed and secured by the high prerogative writ 
of habeas corpus, which, like the right it is 
designed to protect, is itself safely pre- 
served and protected by numerous statutes 
in England and by constitutional provisions 
in this country."* By means of this writ he 
whose right of personal liberty has been in- 
vaded may have a speedy judicial hearing 
upon the cause and legality of his imprison- 
ment, and obtain his discharge from cus- 
tody if it shall appear that he is being re- 
strained—illegally and unlawfully. 

B. Limitations of: Not a Writ of Er- 
ror.—The writ of habeas corpus is an ex- 
traordinary writ and is designed to apply 
only in the unusual and exceptional case in 
which a person is being held without due 
process of law—that is, unlawfully and il- 
legally. Although it operates somewhat 
similarly to a writ of error it is not a writ 
of error and will not be used as a substi- 
tute for such writ or for an appeal.” If 


the petitioner’s only complaint is that the 


committing court erred he will be remand- 
ed and left to urge his claims before the 
committing court or before the higher court 
on appeal or writ of error, if his case is one 
for which an appeal or writ of error has 
been provided. An attack upon a judg- 
ment by habeas corpus is a collateral at- 
tack,’ and to succeed the petitioner must 
show that the’ committing court was with- 
out jurisdiction, or that the committment 
itself is fatally defective.* Unless the er- 
rors complained of are so gross, or of such 


(10) Twitchell v. Pennsylvania, 7 Wall. 321. 


(11) Sec. IX of Art. 1, Constitution of U. S. 
Sec. 10 of Art. II. Constitution of Oklahoma. 

(12) Ex parte Mitchell, 104 Mo. 121, 16 S. 
W. 118; Ex parte Reed, 100 U. S. 13; Ex parte 
Maxwell, 9 Nev. 428; Donnell v. State, 48 Miss. 
661; Berry v. State, 41 Tex. 490; Ex parte Shaw, 
7 Ohio St. 81; In re Ellis, 79 Mich. 322, 44 N. 
W. 616. 

(13) Ex parte Kearney, 7 Wheat. 33. 

(14) State v. Towle, 42 N. H. 540; Ex parte 
Terry, 128 U. S. 289; Ex parte Maulsby, 13 Md. 
625; In re Cooper, 32 Vt. 253; In re Mitchell, 1 
Kan. 643; Ex parte Robinson, 19 Wall. 510; In 
re Rosenburg, 90 Wis. 581, 63 N. W. 1065; In re 
Smith, 117 Ill. 63, 7 N. W. 683; Meeks v. State, 
80 Ark. 579, 93 S. W. 378. 
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kind as go to the jurisdiction of the commit- 
ting court they will not be noticed by the re- 
visory court on habeas corpus.?* The facts 
will not be retried but will be conclusively 
presumed to be true as found by the com- 
mitting court. 

The courts have not always been har- 
monious in their decisions as to what in a 
particular case is a mere error and what is 
so gross an error as to destroy the juris- 
diction of the committing court. This will 
be more particularly noticed later but it is 
worth while here to quote from the Califor- 
nia Court" a broad rule or principle which, 
though announced with reference to a strict- 
ly criminal case, is equally applicable to a 
contempt proceeding: “An error which will 
render a judgment in a criminal case void- 
able only is the want of adherence to some 
prescribed rule or mode of procedure in 
conducting the action or defence. An il 
legality which renders such a judgment void 
is such an illegality as is contrary to prin- 
ciples of law as distinguished from rules of 
procedure.” To determine what errors go 
to the jurisdiction of the committing court 
of course involves a consideration of what 
“jurisdiction” means. What is jurisdic- 
tion ? 

III. Jurisdiction, Definition of. 

A. Early Rwe—Like many other legal 
conceptions jurisdiction is difficult of exact 
definition. It has been defined as “the pow- 
er to hear and determine a cause.’ In 
order to have the power to hear and deter- 
mine a cause the court must have power 
to determine the class of cases to which the 
particular suit belongs and the parties to 
the particular suit must be in court or must 
have been served with legal process,—that 
is, jurisdiction always means jurisdiction of 
the subject matter and jurisdiction of the 
person. Having this it becomes the duty 
of the court to “hear and determine” the 
particular suit, and a writ of mandamus 
will lie to compel it to do so."® 

Under this view or conception of juris- 

(15) In re McKenzie, 180 U. S. 536; Crommer 
v. Dickman, 180 Mo. 148, 79 S. W. 1195; State 
v. Baldwin, 57 Iowa 266. 

(16) Ex parte Clark, 110 Cal, 405, 42 Pac. 
905: In re Blumenthal, 50 N. Y. Supp. 49; In Te 
Debs, 158 U. S. 564; In re Bissell, 40 Mich. 63; 
Ex parte Bergman, 3 Wyo. 396, 26 Pac. 914; In 
re Boyle, 26 Mont. 365, 68 Pac. 409. 

(17) Ex parte Gibson, 31 Cal. 619. 

(18) In re Greenough, 169 Pa. St. 210, 
427: State v. Wakefield, 60 Vt. 618; Pez 


People, 71 Ill. 278. ; 
(19) In re Turner, 5 Ohio St. 542; State v. St. 


Louis Court of Appeals, 87 Mo. 374. 
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diction a judgment rendered by a court hay- 
ing jurisdiction of the subject matter and 
of the persons to the particular suit be- 
comes the law of the case unless and until 
that judgment is modified by an appellate 
court on a direct attack by an appeal or a 
writ of error, no matter how erroneous 
that judgment may be. 

B. Later Rule—According to the later 
rule jurisdiction includes an additional ele- 
ment, namely, authority to render the par- 
ticular judgment which was rendered.*° Al- 
though jurisdiction of the person and of the 
subject matter is always sufficient to cast 
upon a court the duty of proceeding to hear 
and determine a particular case its judg- 
ment may nevertheless be fatally defective 
and void upon collateral attack because the 
particular judgment is such as the court 
had no authority to render. This concep- 
tion or rule of jurisdiction prevails general- 
ly at the present time in review of contempt 
proceedings by habeas corpus.*! 

IV. Scope of the Inquiry. 

A. Under the Early Rule—According 
to what we have styled the early rule or 
conception of jurisdiction a revisory court, 
on habeas corpus to review contempt pro- 
ceedings, determines whether the commit- 
ting court had jurisdiction or not by ascer- 
taining: first, whether the committing court 
had power to punish for contempt, that 1s, 
jurisdiction of the subject matter ; and, sec- 
ond, whether it had jurisdiction of the per- 
son of the contemnor. ‘These inquiries be- 
ing resolved in the affirmative the ears of 
the revisory court are closed to all further 
objections as to the jurisdiction of the low- 


(20) Clapp v. McCabe, 32 N. Y. Supp. 425; 


Crew v. Pratt, 119 Cal. 139, 51 Pac. 38; Mora- 
wetz v. Sun Ins. Office, 96 Wis. 175, 71 N. W. 
109: Sigmund v. Bebber, 104 Iowa 531, 73 N. W. 


1027: Watkins Mort. Co. v. Mullin, 8 Kan. ‘App. 
705, 54 Pac. 921; Ex parte Webb, 24 Nev. 343, 
51 Pac. 1027: In re Pottswald, 5 Okla. 789, 51 
Pac. 1027: In re Comstock, 10 Okla. 299, 61 
Pac. 921: Windsor v. MeVeigh, 93 U. S. 274, 28 
L. Ed. 914; Hovey v. Elliott, 145 N. Y. 126, 3 
N. E. 841, 39 L. R. A. 449. 

(21) Goodfellow v. State, 53 Tex. Cr. Rep. 
471, 110 S. W. 755; In re Pierce, 44 Wis. 411; Ex 
parte Irvine, 74 Fed. 954; Counselman V. Hitch- 
cock, 142 U. S. 547; Ex parte Grace, 12 Iowa 208; 
In re Van Alstine, 21 Wash. 677, 57 Pac. 348; 
Ex parte Miskimus, 8 Wyo. 392, 58 Pac. 411, 49 
L. R. A. 831; Ex parte Foster, 44 Tex. Cr. Rep. 
433, 71 S. W. 593, 100 Am. St. Rep. 866; In re 
Jewett, 69 Kan. 830, 77 Pac. 567; Ex parte Krieg- 
er, 7 Mo. App. 367; Ex parte Duncan, 42 Tex. CT. 
Rep. 661, 62 S. W. 758; McHenry v. State, 91 
Miss. 562, 44 So. 831, 16 L. R. Ai (N. S.) 1062. 


aseiasae 








ru 





rt, 





ep. 
Ex 
he 
08; 
48; 


ep. 

re 
>g- 
Cr. 








Vou. 74 


CENTRAL -LAW JOURNAL. 155 





oe 





er court. A considerable line of the earlier 
cases have gone upon this theory.*? 

A Pennsylvania case** is representative. 
The petitioner, who was in the custody of 
a U. S. Marshall for contempt of a U. S. 
District ‘Court in disobeying one of its 
writs, applied to the Supreme Court of 
Pennsylvania for a writ of habeas corpus 
on the ground that the federal court had no 
jurisdiction in the main case out of which 
the alleged contempt arose. In refusing to 
issue the writ the court, through Black J.. 
said inter alia: “The committment shows 
that the petitioner was tried, found guilty 
and sentenced for contempt of court, and 
nothing else. He is now confined in execu- 
tion of that sentence, and for no other 
cause. This was a distinct and substantive 
offense against the authority and govern- 
ment of the United States. Does any one 
doubt the jurisdiction of the District Court 
to punish for contempt? Certainly not 
* * * The conviction of contempt is a 
separate proceeding, and is conclusive of 
every fact which might have been urged on 
the trial for contempt. and among others 
want of jurisdiction to try the cause in 
which the contempt was committed. We 
have no authority, jurisdiction or power to 
decide anything here except the simple fact 
that the district court had power to punish 
for contempt a person who disobeys its pro- 
cess—that the petitioner is convicted of 
such contempt—and that the conviction is 
binding on us. The jurisdiction of the 
court in the case which had been before it. 
and everything else which preceded the cone 
viction, are out of our reach.” 

This is sufficient to illustrate the views of 
the courts which have followed the early 
rule as to jurisdiction in contempt cases. 
Of these most of the earliest—the leading 
cases among them—were decided largely 
upon the authority of the decision and dicta 
in an English case** decided in 1774 by the 
court of King’s Bench. The petitioner, who 
had been committed by the House of Com- 
mons, was remanded, the court saying. 
“When the House of Commons adjudge 


(22) Ex parte Kearney, 7 Wheat. 38; Ex 
parte Maulsby, 13 Md. 625; State v. Towle, 42 
N. H. 540; Ex parte Goodin, 67 Mo. 637; In re 
Smith, 117 Ill. 63, 7 N. E. 683; Koepke v. Hill, 
157 Ind. 172, 60 N. E. 1039: In re Cooper, 32 Vt. 
253; State v. Tipton, 1 Blackf. 166; People v. 
Fanchier, 2 Hun. 226. 

(23) Williamson’s Case, 26 Pa. St. 9, 67 Am. 
Dec. 374. . 

(24) Crosby’s Case, 3 Wils. 188. 





anything a contempt or breach of privilege, 
their adjudication is a conviction, and their 
committment in consequence is execution, 
and no court can discharge or bail a person 
that is in execution by the judgment of an- 
other court. * * * The sole adjudica- 
tion and punishment thereof belongs ex- 
clusively and without interfering to each 
respective court. Infinite confusion and 
disorder would follow if courts, by writ of 
habeas corpus, could examine and deter- 
mine the contempts of others.” 

Though for a long time the English 
courts refused to revive a commitment by 
either house of Parliament*® this rule has 
been somewhat modified by a later and well 
reasoned decision.** In view of this fact 
and in view of the almost equal grade of 
the several courts of Westminster Hall it 
is submitted that Crosby’s case,2* to which 
we have just adverted, should not have been 
relied upon so implicitly as authority to be 
strictly followed in this country under our 
somewhat different organization of the ju- 
diciary. 

It should also be noted that in William- 
son’s case, supra, the petitioner was in cus- 
tody of a U. S. officer under a commitment 
from a Federal court. It has been held 
that a state court has no jurisdiction to is- 
sue a writ to discharge one in custody under 
authority of a federal court.** Though the 
decision in the Williamson case, supra, was 
not placed on that ground the court could 
not but have been influenced more or less 
by the fact that the petitioner was in cus- 
tody under Federal authority. 

However, an examination of the author- 
ities shows that in this country generally 
this restricted view has been more or less 
relaxed, and that the revisory court does 
not confine itself to the narrow limits mark- 
ed out by the court of Kings Bench and the 
Pennsylvania court. This relaxation of the 
rule has been worked out by the courts’ 
changing somewhat the conception and 
meaning of the term jurisdiction, as seen 
above. Though the courts still adhere to 
the rule that only questions of jurisdiction 
and the validity of the commitment are 
open to inquiry on habeas corpus to review 


(25) Rwe. v. Patty, 2 Ld. Raym. 1105; Rex v. 
Hobhouse, 2 Chitty 207; Earl of Shaftsbury’s 
Case, 14 East 1. 

(26) Stockdale v. Hansard, 9 Ad. & El. 1. 

(27) 3 Wils. 188. . 

(28) In re Copenhaver, 118 Mo. 377, 24 S. W. 
161, 40 Am. St. Rep. 382. 
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contempt proceedings they nevertheless 
understand “jurisdiction” to mean some- 
thing a little different from the conception 
entertained by the courts under what we 
have styled the early rule, 

B. Under the Later Rule—It is there 
fore submitted that according to the weight 
of authority at the present time an inquiry 
into the jurisdiction of the committing 
court involves, or may involve, any or all 
of the following considerations, to-wit: 

(1) Whether the committing court has 
power to punish for contempt.*® 

(2) Whether the conduct does, in law, 
amount to contempt.*° 

(3) Whether the sentence imposed is 
lawful.*? 

(4) Whether the court had jurisdiction 
of the person of the contemnor.** 

(5) Whether—when the alleged con- 
tempt consists in the disobedience of an 
order, mandate or decree of the court— 
whether the court had authority and power 
to make the particular order**—and this 





(29) Matter of Kerrigan, 33 N. J. L. 344; 
State v. Ryan, 182 Mo. 349, 81 S. W. 435; Ex 
parte Lawler, 28 Ind. 242; State v. Applegate, 
2 McCord 110; Allbright v. Lapp, 26 Pa. St. 99, 
67 Am. Dec. 402; Linning v. Bentham, 2 Bayl. 1; 
In re Farnham, § Mich. 89; In re Remington, 7 
Wis. 541. 

(ev»y Ex parte Thatcher, 7 Ill. 167; Ex parte 
Dill, 32 Kan. 668, 49 Am. Rep. 505; In re Dalton, 
46 Kan. 253, 26 Pac. 673; Ex parte Degener, 30 
Tex. App. 566, 17 S. W. 1111; State v. Dist. 
Court, 41 Minn. 42; People v. Court of O. & T., 
101 N. Y. 245; Ex parte Gould, 3 Minn. 274; In 
re Shannon, 11 Mont. 67, 27 Pac. 352; Ex parte 
O’Brien, 27 Mo. 477, 30 S. W. 158; Bushell’s 
case, Vaughn 135, T. Jones 13; In re Wood, 82 
Mich. 81, 45 N. W. 1115; In re MackKnight, 11 
Mont. 126, 27 Pac. 336, 28 A. S. Rep. 451; Ex 
parte Senior, 37 Fla. 1, 19 So. 652, 32 L. R. A. 
133; Ex parte Hickey, 12 Miss. (4 Smedes & M.) 
751; Yeates v. People, 6 Johns. 338; Ex parte 
Gordon, 92 Cal. 478, 28 Pac. 489; DeTournen v. 
Dormenen, 1 Mart. (La.) 137; Ex parte Buskirk, 
72 Fed. 14, 

(31) In re Hammel, 9 R. I. 248; People v. 
Pirfenbrink, 69 Ill. 68; People v. Davidson, 35 
Hun. 471; Commonwealth vy. Roberts, 2 Clark 
340: In re Leach, 51 Vt. 630; Miller v. People, 
10 Ill. App. 400; State v. Myers, 44 Iowa 580; Ex 
parte Alexander, 2 A. L. Reg. 44; DeBeakalear 
v. People, 25 Ill. App. 460. 

(32) Ex parte Clark, 208 Mo. 121, 106 S. W. 
1014, 15 L. R. A. (N. 8S.) 389; Mylius v. MceDon- 
ald, 61 W. Va. 405, 56 S. E. 602, 10 L. R. A. (N. 
S.) 1098; Ward v. Ward, 70 Vt. 430, 41 Atl. 435; 
Weeks v. Coe, 97 N. Y. Supp. 704; Greene Coun- 
ty v. Rose, 38 Mo. 390. 

(33) Ex parte Fisk, 113 U. S. 713; People v. 
Donovan, 135 N. Y. 76; People v. Simonson, 10 
Mich. 325; Ex parte Rowland, 104 U. S. 604; Jen- 
kins v. State, 59 Neb. 68, 80 N. W. 268; State v. 
Rightor, 32 La. Ann. 1182; Ex parte Overend, 
122 Cal. 201, 54 Pac. 740; Ex parte Jennings, 60 





may depend upon (a) whether the court 
had jurisdiction in the main case out of 
which the alleged contempt arose,** or (b) 
whether the order, mandate or decree js 
not intrinsically illegal on account of its in- 
vading a lawful or constitutional right of 
the petitioner.* 

These topics will be considered in order. 

1. Power to Punish for Contempt. (a) 
Inferior Courts——It is often’ said that the 
power to punish for contempt is inherent 
in all courts, whether inferior or superior, 
and whether of record or not,*® but in a 
well reasoned opinion the New Jersey coutt 
has held that at common law courts not of 
record cannot punish for contempt at all.” 
The same court has held that a Justice of 
the Peace has no inherent power to punish 
even direct contempts.** It has also been 
held that in the absence of statutes an in- 
ferior court can punish for direct contempts 
only.*® A Notary Public may be given such 


Ohio St. 319, 54 N. E. 262; In re Beardsley, 37 
Kan. 666, 16 Pace. 153; Adair v. Gilmore, 106 
Ala. 436, 17 So. 544; People v. Weighley, 155 
Ill. 491, 40 N. E. 300; Com. vy. Perkins, 126 Pa. 
St. 36, 16 Atl. 525, 2 L. R. A. 223; Leopold v. 
People, 140 Ill. 552, 30 N. E. 349; People v. O’- 
Neill, 47 Cal. 109; Ex parte Widber, 91 Cal. 620, 
27 Pac. 733: Tomsky v. Sup. Court, 131 Cal. 620, 
63 Pac. 1020; Com. v. Sage, 160 Pa. St. 399, 28 
Atl. 863; People v. Riley, 25 Hun. 87; Ex parte 
Lake, 37 Tex. Cr. Rep. 656, 66 A. S. Rep. 848; 
Ex parte Gordan, 92 Cal. 478, 27 A. S. Rep. 154; 
Dailey v. Sup. Court, 112 Cal. 94, 53 A .S. Rep. 
160. 

(34) People v. Cassels, 5 Hill i64; People v. 
Hanan, 37 N. Y. Supp. 702; Dudley v. McCord, 65 
Iowa 671, 22 N. W. 930; In re Neitsche, 14 Mo. 
App. 213; Ex parte Grace, 12 Iowa 208, 79 Am. 
Dec. 529; In re Sawyer, 124 U. S. Uv. & ¥. 
Berry, 24 Fed. 780; In re Ayers, 123 U. S. 448; 
Ex parte Wimberly, 57 Miss. 437; People v. 
Barrett, 203 Ill. 99, 67 N. E. 72, 96 Am. St. Rep. 
26. 

(35) Ex parte Carter, 166 Mo. 604, 66 S. W. 
540: Ex parte Foster, 44 Tex. Cr. Rep. 433, 7 
S. W. 593, 100 Am. St. Rep. 866; Ex parte Miski- 
mus, 8 Wyo. 392, 58 Pac. 411, 49 L. R. A. 831; 
Counselman v. Hitchcock, 142 U. S. 547; In re 
Nickell, 47 Kan. 734, 28 Pac. 1076, 27 Am. St. 
Rep. 315; Ex parte Clark, 125 Cal. 388, 58 Pae. 
22, 46 L. R. A. 835; Ex parte Park, 37 Tex. Cr. 
Rep. 590, 40 S. W. 300, 66 Am. St. Rep. 835; Ex 
parte Jaynes, 70 Cal. 638; Lester v. People, 150 
Ill. 408, 23 N. E. 387, 41 Am. St. Rep. 375; State 
v. Lehman, 175 Mo. 619, 75 S. W. 139; Ex parte 
Arnold, 128 Mo. 256, 30 S. W. 768, 33 I. R. & 
386, 49 Am, St. Rep. 557. 

(36) Ex parte Robinson, 19 Wall. 510; State 
v. Capp, 15 N. H. 213. 

(37) Matter of Kerrigan, 33 N. J. L. 344. 

(38) Rhinehard v. Lance, 43 N. J. L. 311, 39 
Am. Rep. 592. 

(39) Linning v. Bentham, 2 Bay 1; State ¥ 
Applegate, 2 McCord, 110. 
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power by statute,*® but such statutes will be 
strictly construed.4t An administrative 
board which is not designed to exercise ju- 
dicial functions cannot be invested with this 
power even by statute? The Common 
Council of a city has no power to punish for 
contempt and a statute undertaking to vest 
it with such power is unconstitutional and 
void.*® And a statute purporting to give 
the Prosecuting Attorney of a county the 
power to punish for contempt is unconsti- 
tutional in that respect.** A court of Com- 
mon Pleas, whose jurisdiction is limited to 
civil cases, has inherent power to punish 
for contempt.** : 

B. Superior Courts—All constitutional 
courts of record have inherent power to 
punish for contempt, independent of stat- 
utes.*° This power springs from the na- 
ture and constitution of a court and is of 
the very essence of its existence. It is a 
power as old as the courts themselves. It 
can neither be destroyed ner materially 
abridged by the legislative body.** It has 
been held that a referee appointed by a su- 
perior court has power to punish for con- 
tempt,tS but a court commissioner has not 
this power at common law.*® Nor can the 
power to punish for contempt be delegated 
to a commissioner by a circuit court nor its 


(40) Ex parte Button, 83 Neb. 636, 120 N. 
W. 203, 23 L. R. A. (N. S.) 1173. 

(41) Ex parte Mallinkrondt, 20 Mo. 493; In re 
Schoepf. 70 Oh. St. 276; In re Huron, 58 Kan. 
152, 48 Pac. 574, 36 L. R. A. 822, 62 Am. St. Rep. 
614. 

(42) State v. Ryan, 182 Mo. 349, 81 S. W. 435. 

(43) Whitcomb’s Case, 120 Mass. 118, 21 Am, 
Rep. 502. 

(44) In re Sims, 54 Kan. 1, 45 Am. St. Rep. 
261. 

(45) Middlebrook v. State, 43 Conn. 257, 21 
Am. Rep. 650. 

(46) State v. Shepherd, 177 Mo. 205, 76 S. W. 
79,99 Am. St. Rep. 624; In re Rosenburg, 90 Wis. 
586, 68 N. W. 1065; In re Shortridge, 99 Cal. 532, 
37 Am. St. Rep. 78; Hale v. State, 55 Oh. St. 
210, 60 Am. St. Rep. 691; Holman v. State, 105 
Ind. 513, 5 N. E. 556; People v. Wilson, 64 Il. 
196, 16 Am. Rep. 528; Burke v. Territory, 2 Okla. 
— 37 Pac. 829; People v. Stapleton, 18 Colo. 
008. 

(47) Railroad vy. Gildersleeve, 219 Mo. 170, 
118 S. W. 86; State v. Morrell, 16 Ark. 388; Ma- 
honey v. State, 33 Ind. App. 655, 72 N. E. 181; 
Ex parte Schenck, 65 N. C. 366; Ex parte Mc- 
Cown, 139 N. C. 95, 51 S. E. 957, 2 L. R. A. (N. 
8.) 603: Carter v. Com., 96 Va. 791, 32 S. E. 780, 
45 L. R. A. 310; Smith v. Speed, 11 Okla. 95, 66 
Pac. 511, 55 I, R. A. 402. 

(48) State v. Barclay, 86 Mo. 55. 

(49) In re Remington, 7 Wis. 541. 





exercise by such commissioner be ratified by 
the court so as to be valid.*° 

2. Whether Contempt in Law—There 
have not been many cases in which the pe- 
titioner has been discharged because the 
acts charged could not, in the opinion of the 
revisory court, under any circumstances, 
amount to contempt as a matter of law. 
Probably this is largely due to the fact that 
courts seldom undertake to punish as for 
contempt acts which were necessarily indif- 
ferent and to which no degree of delin- 
quency could be attached. To be sure, 
there are dicta in some of the cases which 
have gone so far upon the strict rule, above 
discussed, as to say that the revisory court 
can not rejudge the contempt—that is, 
when the lower court has denominated cer- 
tain conduct as a contempt the revisory 
court is obliged to regard the matter as final- 
ly adjudicated. But it would seem on prin- 
ciple that the committing court has no au- 
thority to make any given conduct a con- 
tempt by its merely saying so, that is to say, 
every court is necesarily limited by the legal 
signification and definition of the word con- 
tempt, and that a judgment should be open 
to collateral attack where the acts are mer- 
itorous or are such that no degree of delin- 
quency can be attached to them. 

So in a well-known English case,®* de- 
cided in the seventeenth century, a jury 
who had been committed as for contempt 
for returning a verdict “against full evi- 
dence and the direction of the court in the 
matter of law” were discharged on habeas 
corpus by the court of King’s Bench. In 
a Kansas case™* the petitioner was discharg- 
ed where the committment showed that the 
alleged contempt consisted in the petition- 
er’s mérely failing to appear upon a return 
day. And in a Texas case* it was held that 
improper comment by a newspaper about 
the court with reference to a case not then 
pending in court could not as a matter of 
law be a contempt, and the petitioner should 
be discharged. Statutes in some states pro- 
vide that the revisory court may on habeas 
corpus rejudge whether the act charged 
could, as a matter of law, amount to con- 
tempt. 


(50) Haight v. Lucia, 36 Wis. 355. 

(51) Bushell’s case, Vaughn 135, T. Jones 13. 

(52) Ex parte Dill, 32 Kan. 668, 49 Am. Rep. 
505. 


(53) Ex parte Green, 46 Tex. Cr. Rep. 576, 
81 S. W. 723, 66 L. R. A. 727. 
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3. Legality of the Sentence—At com- 
mon law the extent of the punishment was 
in the discretion of the committing court, 
and might be by fine or imprisonment or 
both.** But it was held in a Rhode Island 
case that a sentence should be for a defi- 
nite time, and that a commitment ‘until 
further order of the court” is void. It is 
usually held that if the commitment is 
merely to punish, rather than to coerce the 
contemnor, an indefinite sentence, e. g., “till 
further order” is void." In a Vermont 
case** the petitioner was ordered to pay 
fifty dollars at once and thirty dollars per 
month “during the pendency” of a certain 
case in court. The commitment was till 
he should “obey and perform said orders, 
or be otherwise delivered by due process of 
law.” It was held that the sentence was 
void for uncertainty, since neither the jail- 
er nor the petitioner could know how long 
the suit was pending. 

If the commitment is for punishment of 
the contemnor the sentence must be for a 
definite time, or he may be fined and then 
imprisoned until the fine is paid. But the 
sentence must not be grossly excessive.** If 
the punishment is to coerce the contemnor 
he may be committed till he purge himseli 
by obeying the order of the court. 

4. Jurisdiction of the Person: Due Pro- 
cess of Law. (a) Direct Contempt.—In 
determining whether the court had jurisdic- 
tion of the person of the contemnor and 
whether the petitioner is in custody by due 
process of law it is often important to ascer- 
tain whether the contempt alleged was di- 
rect or indirect, for if it was a direct con- 
tempt, as defined supra, due process of law 
permits summary punishment upon the 
court’s own first-hand knowledge.*® No 
notice or hearing is necessary in such case, 
and it does not matter that the contemnor 
was not in the presence of the court when 
judgment was rendered-"° But it is neces- 
sarry that a judgment of conviction be en- 
tered before the contemnor is committed, 
and a commitment before judgment enter- 

(54) Crosby’s case, 3 Wils. 188. 

(55) In re Hammel, 9 R. I. 248. 

(56) People v. Pirfenbrink, 96 Ill. 68; Rex 
v. Barnes, 5 B. & Al. 894. 

(07) In re Leach, 51 Vt. 630. 

(58) De Beukalaer v. People, 25 Ik App. 
460. 

(59) Harrison v. State, 35 Ark. 458; State v. 
Jordan, 72 Iowa 377; State v. Woodfin, 5 Ired. 
199, 42 Am. Dec. 161; People v. Kelly, 24 N. Y. 
74. 


(60) Ex parte Terry, 128 U. S. 289; Middle- 
brook y. State, 43 Conn. 257, 21 Am. Rep. 650. 





ed is illegal,** and an entry of judgment 
after commitment, nunc pro tunc, does not 
cure the defect,"* 

(b) Indirect Contempt.——In the case of 
contempts committed elsewhere than in the 
presence of the court, due process of law 
requires that the contemnor be given a rea- 
sonable notice and an opportunity to be 
heard before he is convicted. A judgment 
without this process is void for lack of 
jurisdiction of the person and for lack ef 
due process.** This notice is usually by 
citation to show cause why the party should 
not be punished for contempt, setting out 
the conduct constituting the alleged con- 
tempt. The person may also be attached 
and brought into court if this should be- 
come necessary, there to hear and answer 
the charges preferred.” 

It has been held that if the contemnor 
appears and answers to the merits of the 
charges, he will be held to have waived 
thereby all obfections as to lack of notice. 

A constitutional provision prohibiting im- 
prisonment for debt does not apply to a 
commitment for contempt consisting in the 
willful disobedience of the court’s order 
to pay over money, but if the failure to 
obey such order is not willful, but is be- 
cause of a bona fide inability to do so, it 
would seem that the constitutional provision 
does apply." It has been held that dis- 
obedience of an order to pay money is not 
a contempt if the party is, without his 
fault, unable to do so."* Inasmuch then as 


(61) State v. Doty, 53 N. J. L. 403, 90 Am. 
Dec. 671; Neel v. State, 4 Eng. 259, 50 Am. Dee. 
209; Ex parte Adams, 25 Miss. 883, 59 Am. Dee. 
234; Ex parte O’Brien, 127 Mo. 477, 30 S. W. 158. 

(62) Ex parte Kearby, 35 Tex. Cr. Rep. 531, 
34 S. W. 635. 

(63) Ex parte Clark, 208 Mo. 121, 106 S. W. 
1014, 15 L. R. A. (N. S.) 389; Ex parte Kilgore, 
3 Tex. App. 247; Whittem v. State, 36 Ind. 196; 
In re Smith, 52 Kan. 13, 33 Pac. 957; In re Coul- 
ter, 25 Wash. 526, 65 Pac. 759. 

(64) Ex parte Mason, 16 Mo. App. 41. 

(65) Ex parte Keeler, 45 S C. 537, 23 8 EB 
865, 31 L. R. A. 678. ~ 

(66) In re Popejoy, 26 Colo. 32, 55 Pac. 1083 
77 Am. St. Rep. 222; Ex parte Robertson, 27 
Tex. Ann. 628. 11 Am. St. Rep. 207; Ex parte 
Haley, 37 Mo. App. 562; Ex parte Crenshaw, 80 
Mo. 447: Carnahan vy. Carnahan, 143 Mich. 390, 
107 N. W. 73, 114 Am. St. Rep. 660; Ex parte 
Tinsley, 37 Tex. Cr. Rep. 517, 66 Am, St. Rep. 
818. 

(67) Golson v. Holman, 28 S. Cc. 53, 43 & EB 
811: Blake v. People, 80 Ill. 11. 

(68) Ex parte Overend, 122 Cal. 20, 54 Pac. 
740: Jenkins v. State, 59 Neb. 68, 80 N. W. 268; 
Adair v. Gilmore, 106 Ala. 293, 17 So. 544. 
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the question of whether the disobedience of 
the order amounts to a contempt or not de- 
pends upon whether the failure was willful 
or not, the judgment of conviction should 
find and recite that the disobedience is from 
willfulness and not from a bona fide in- 
ability’® and a recital or finding of such fact 
is conclusive on collateral attack, that is, 
the petitioner cannot urge, on habeas cor- 
pus, that the committing court erred in this 
finding.*° 

The constitutional provision concerning 
imprisonment for debt applies in the case of 
a commitment for disobedience of an or- 
der to pay an ordinary money judgment.” 

5. Power to Make the Particular Order. 
(a) Jurisdiction in the Main Case—lf a 
court for any reason is trying a case when 
that court has no jurisdiction its judgment 
is, of course, void and so is every order 
made during the proceeding, and one com- 
mitted as for contempt in disobeying such 
orders will be discharged on habeas cor- 
pus."? So ina New York case,”* the petition- 
er, who had been committed for contuma- 
cious behavior as a witness, was discharged 
upon his showing that the committing court 
had no jurisdiction in the main case for the 
reason that the crime for which the de- 
fendant in the main case was being tried 
was committed outside the territorial jur- 
isdiction of the trial court, In a recent 
Nevada case,"* it appears that a judge of a 
certain judicial district, while sitting as the 
court in L,. county, entered an order trans- 
ferring a divorce suit from another county 
in his district, with the consent of the par- 
ties, to himself as the court in L. county. 
In the case then during its progress, one of 
the parties was committed for contempt in 
disobeying an order made during the trial. 
The party was discharged on a writ of 
habeas corpus because the committing court 
was without jurisdiction in the main case— 
since jurisdiction of subject matter (the di- 
vorce case in this instance) cannot be ac- 
quired by consent of the parties. 

It has been held that a judgment will be 


(69) Ex parte Silvia, 123 Cal. 293, 55 Pac. 
988, 69 Am. St. Rep. 58. 

(70) Meeks v. State, 80 Ark. 579, 98 S. W. 
278; Tolleson v. Greene, 10 S. E. 120; Tindall v. 


Westcott, 113 Ga 1114, 39 S. E. 450, 55 L. R. A. 
225; In re Popejoy, 26 Colo. 32, 55 Pac. 1083, 77 
Am. 8t. Rep. 222. P 
(71) In re Blair, 4 Wis. 522. , 
(72) In re Sawyer, 124 U. S. 200; In re Mor- 
ton, 10 Mich. 208. 
(73) People vy. Cassels, 5 Hill 164. 
570° Ex parte Gardner, 22 Nev. 280, 39 Pac. 





held void on collateral attack where the 
statute under which the committing court 
was organized is unconstitutional ;** also 
when it appear that the committing court 
was sitting at a time or place not authorized 
by law.** Though the title to office of a 
de jure or a de facto court will not be tried 
on habeas corpus, the petitioner will be dis- 
charged where the incumbent who commit- 
ted the petitioner is a mere usurper.7 <A 
judgment, of conviction and commitment 
for contempt rendered by a judge during 
vacation of the court is void and the peti- 
tioner will be discharged on habeas cor- 
pus.** 

(b) Intrinsic Illegality of the Order.— 
Besides being void for want of jurisdiction 
in the main case, a particular order may be 
void because of the nature of the thing the 
party or witness is ordered to do; e. g., a 
court has not lawful authority or power to 
order a party or a witness to do a thing 
which is expressly forbidden by law or 
which is by law saved as an inviolable priv- 
ilege. A few cases to illustrate; In a Mis- 
souri case’® a witness was ordered by the 
grand jury to produce and open a ballot- 
box which he had in his charge as a clerk 
of an election. Having been committed for 
refusing to obey the order, the petitioner 
was discharged on habeas corpus because 
the grand jury had no authority to make 
the order—it being expressly provided by 
statute that no clerk of an election should 
open a_ ballot-box except under certain 
specified circumstances. In a California 
case,*° a telegraph operator was committed 
for his refusal to produce all the telegrams 
received at his office during a certain period 
of time, as he was ordered to do. He was 
discharged on habeas corpus because the 
order was held to be so broad as to violate 
the constitutional provision concerning 
searches and seizures, On the same ground 
the Illinois court’? discharged a petitioner 
who had been ordered to produce and de- 


(75) Ex parte Pitts, 35 Fla. 149, 17 So. 76 
73 S. W. 


Ex parte Lewis, 45 Tex. Cr. Rep. 1, 
811. 

(76) Ex parte Jones, 27 Ark. 349; In re NO 
ton, 64 Kan. 842, 68 Pac. 639. 

(77) -Ex parte Stahl, 16 Iowa 369. 

(78) Ex parte Ellis, 37 Tex. Cr. Rep. 539, 66 
Am. St. Rep. 831. 


(79) Ex parte Arnold, 128 Mo. 256, 30 S. W. 


768, 1036, 33 L. R. A. 386, 49 Am. St. Rep. 557. 
(80) Ex parte Jaynes, 79 Cal. 638. 
(81) Lester v. People, 150 Ill. 408, 23 N. E. 
387, 41 Am. St. Rep. 375. 
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posit with the clerk of the court for the 
inspection of the adverse party, all of his 
books of aecount. In a Texas case,** the 
petitioner, who had been committed for dis- 
obeying an order to refrain from publishing 
any account of a trial, then pending, until 
after its termination, was discharged upon 
the ground that the order was repugnant to 
the constitutional provision preserving the 
liberty of the press. 

Article Nine of the Amendments of the 
Constitution of the United States provides 
that no person shall be compelled in any 
criminal case to be a witness against him- 
self. ‘This has been construed to mean that 
no person shall be compelled to criminate 
himself in any case, civil or criminal.** The 
several states have a similar provision in 
their constitutions. So it is now umversally 
held that if, in the opinion of the revisory 
court, one has been committed for refusal 
to answer a question as a witness, when 
the answer would tend to criminate the wit- 
ness, he will be discharged on habeas cor- 
pus because the court acted without legal 
authority in ordering the witness to answer 
and its judgment of conviction for con- 
tempt therefore void.“* 

In Indiana it is held that a court can- 
not commit an expert witness who refuses 
to testify in a case calling for an opinion 
based on his expert knowledge unless suit- 
able compensation, more than that of the 
ordinary witness, be previously provided; 
that his knowledge is property which can- 
not be taken without due compensation,” 
but the weight of authority seems to be 
contrary to the views of the Indiana court 
on this point.*® 

6. Validity and Sufficiency of Commit- 


($2) Ex parte Foster, 44 Tex. Cr. Rep. 43: 
71 S. W. 593, 100 Am. St. Rep. 866. 

(83) Counselman v. Hitchcock, 142 U. S. 547. 

(84) Ex parte Irvine, 74 Fed. 954; Ex parte 
Carter, 166 Mo. 604, 66 S. W. 540; State v. Leh- 
man, 175 Mo. 619, 75 S. W. 139; Ex parte Senior, 
37 Fla. 1, 19 So. 652, 32 L. R. A. 135; Ex parte 
Miskimus, 8 Wyo. 392, 58 Pac. 411, 49 L. R. A. 
831; Ex parte Gould, 99 Cal. 360, 33 Pace. 1112, 
21 L. R. A. 751, 37 Am. St. Rep. 57; Ex parte 
Park, 37 Tex. Cr. Rep. 590, 40 S. W. 300, 66 Am. 
St. Rep. 835; In re Nickell, 47 Kan. 734, 28 Pac. 
1076, 27 Am. St. Rep. 315; Counselman y. Hitch- 
cock, 142 U. S. 547. 

(85) Buckman y. State, 59 Ind. 1, 26 Am. 
Rep. 75. 

(86) Dixon v. People, 168 Ill. 179, 48 N. E. 
108, 39 L. R. A. 116; Ex parte Dement, 53 Ala. 
389, 25 Am. Rep. 611; State v. Teipner, 36 Minn. 
535; Flinn v. Prairie County, 60 Ark. 204, 29 S. 
W. 459, 46 Am. St. Rep. 168. 





ment. (a) Validity on Face of —Aside from 
matters going to the jurisdiction of the 
committing court—which we have now 
concluded—the commitment itself will be 
examined by the revisory court for fatal 
defects, for the commitment must, of 
course, be fair upon its face but this topic 
has‘no peculiar importance as applied to 
review of contempt proceedings for the 
requisites of a commitment in this respect 
are the same whether the commitment be 
for contempt or as execution in a strictly 
criminal case. In all cases the commit- 
ment must have the color of regularity and 
legality." For instance, it must be signed 
by the court,** and addressed to the proper 
officer.8S It should properly identify the 
person to be committed,*® recite generally, 
at least, the cause of commitment.®’ and 
specify the length of the term of imprison- 
ment.*? 

(b) Sufficiency of. (1) At Common 
Law.—At common law a commitment set- 
ting out generally that the petitioner had 
been convicted of and committed for con- 
tempt of the committing court was suf- 
ficient. It was not necessary that the con- 
tempt be specifically and particularly set 
out.®? 

(2) Under Statutes—lIn most states it 1s 
required by statute that the acts constitut- 
ing the contempt shall be specifically and 
particularly set out.°* So in a recent Mis- 
souri case™ it was held that a commitment 
setting out that the petitioner had “treated 
the court disrespectfully in refusing to an- 
swer proper and legal questions: that he 
willfully and intentionally refused to answer 
such questions after the court had decided 
such questions to be proper and legal,” etc., 
was insufficient because the contempt was 
not “plainly charged” as required by statute, 
and that the questions themselves should 
have been set out in the commitment. The 
Missouri court relied upon a similar case 
in the California court."* It may be re 


(S87) State v. Drake, 36 Me. 366. 

(88) 4 Black. Com. 291. 

(89) Ex parte Dobson, 31 Cal. 497. 

(90) In re Morton, 10 Mich. 208. 

(91) Kinney v. State, 5 R. I. 385. 

(92) In re Fernandez, 10 vc. B. 3; Ex parte 
Nugent, 5 Ired. 149. 

(93) State v. Dougherty, 32 Iowa 261; EX 
parte Rowe, 7 Cal..181; Stewart v. State, 140 
Ind. 7, 39 N. E. 508; Rev. Statutes, Mo., 1909 
Secs. 2475, 3881 and 3884; Comp. Laws, Okla, 
1909, Secs. 2330 and 6472. 

(94) In re Shull, 221 Mo. 628, 121 S. W._10. 

(95) Ex parte Shortridge, 5 Cal. App. 371, % 
Pac. 478, 37 Am. St. Rep. 78. 
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marked that the California case which the 
Missouri court relied upon was not up on a 
writ of habeas’ corpus, but on a writ of 
certiorari, which material circumstance was 
overlooked by the Missouri court. It is 
interesting to compare this case with an 
earlier case by the same court®® with re- 
spect to the sufficiency of the commitment 
in view of the “plainly charged” provision 
of the statute. 
V. Modern Tendency. 

There seems to be a growing tendency to 
disregard the distinction, in review of con- 
tempt proceedings by habeas corpus, be- 
tween a writ of error and the writ of 
habeas corpus—a tendency to lose sight of 
the difference between a direct attack and a 
collateral attack upon a judgment. ‘To il- 
lustrate, we quote from a recent ‘Texas 
case:** “It has become the settled law of 
Texas that in order to impose a punishment 
or fine for constructive contempt, the court 
must have jurisdiction to hear and erg 
mine the particular matter, and, second, 
must have the power to render the par- 
ticular judgment which was rendered * * 
and if, upon a review of the whole record 
it should appear that the judgment is un- 
warranted in law the party upon whom the 
punishment is sought to be inflicted will be 
discharged.” In the Missouri case last 
cited,°* it was said; “Presumptions and in- 
tendments will not be indulged in order to 
sustain a conviction for contempt,” which 
is apparently contrary to the well-establish- 
ed rule. that on habeas corpus the relator 
has the burden of impeaching the judgment 
of the committing court.*® In a California 
case’? it was announced that “Every court 
in a contempt proceeding exercises a strict- 
ly limited jurisdiction, and its judgment 
convicting of contempt is invalid unless the 
record of conviction shows upon its face 
that the mater charged was within its jur- 
isdiction.” ‘This doctrine, it is submitted, 
is contrary to the rule that as to courts of 
general jurisdiction, at least, jurisdiction is 


(96) Ex parte McKee, 18 Mo. 599. 

(97) Goodfellow v. State, 53 Tex. Cr. Rep. 
471, 110 S. W 755. 

(98) In re Shull, 221 Mo. 628, 121 S. W. 10. 

(99) MeGorray v. Sutter, 80 Oh. St. 400, 89 
N. E. 10, 24 L. R. A. (N. S.) 165; Turner v. 
Conkey, 132 Ind. 248, 31 N. E. 777, 17 ln R. A. 
509, 32 Am. St. Rep. 251; People v. House of 
Mercy, 128 N. Y. 180; State v. Jones, 113 N. C. 
669, 18 S. E. 249, 22 L. R. A. 678. 

(100) Otis vy. Superior Court, 148 Cal. 129, 82 
Pac. 853, 





presumed on collateral attack, and that he 
who denies its jurisdiction has the burden 
of overcoming this presumption.’** 

CrypE McLemore. 


Muskogee, Okla. 


(101) In re Cuddy, 131 U. S. 280; Ex parte 
Ah Men, 77 Cal. 198, 11 Am. St. Rep. 263; Hill 
v. Woodward, 78 Va. 765; Sims v. Gray, 109 Ind. 
501; Davis v. Hudson, 29 Minn. 27; State v. 
Becht, 23 Minn. 411; Cooley, Constitutional Lim- 
itations, 406. 








SALES—IMPLIED WARRANTY OF SOUND- 
NESS. 


DULANEY et al. v. JONES & ROGERS. 
(No. 15,188%.) 


Supreme Court of Mississippi, Dec. 18, 1911. 
Suggestion of Error Overruled Jan. 
15, 1912. 


57 So. 225. 


’ 

A seller of provisions intended for human 
food impliedly warrants soundness; but this 18 
not true in the case of a sale of feed for 
animals. 


McLEAN, J.: Appellees brought suit against 
appellants, on an open account, for goods, 
wares, and merchandise before that time sold 
and delivered claiming a balance of $3,191. 
There is annexed to the declaration the ac- 
count, which shows that the goods sold were 
feed stuffs for animals. The second plea of the 
defendant was, in substance, that the ac- 
count sued on was for feed stuff for animals of 
defendants; that said feed stuff was sold to de- 
fendants to feed to his mules, with the belief 
that tne same was sound, wholesome feed; that 
said feed stuffs were not wholesome, sound, 
ete., but were decayed, rotten, unfit, and un- 
wholesome feed for said mules, and were in 
such rotten condition as, when fed to said 
mules, they made said mules sick, causing the 
death of six of them, etc. Wherefore defen- 
dants pray that they be allowed to recoup the 
amount of said damage, totaling $3,800, against 
the account sued for. The third plea of de- 
fendants set out that the feed stuffs were not 
sound and wholesome feed for their animals, 
but, “‘on the other hand, were so decayed, dam- 
aged, and rotten as to be unfit for the purpose 
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for which same were sold, unfit to be fed to 
said mules, and unfit to be fed at all, and were 
worthless and-of no value.” The plaintiffs de- 
murred to said pleas, and, the demurrer being 
sustained, defendants declined to answer, and 
a judgment was rendered for plaintiffs. 

(1) It is argued with much ability, by the 
appellees, that an implied warranty of sound- 
ness arises only in cases where the food sold 
is for human consumption. After a careful 
consideration of the question, our conclusion 
is that, according to the weight of authority 
in this country, there is an implied warranty 
of soundness in the cas2 of the sale of pro- 
visions intended for human food, but with food 
for other purposes there is no implied war- 
ranty of soundness. This is put upon the 
grounds of public policy, the controlling rea- 
son being the regard for human life and for 
human health. See authorities cited jn brief of 
counsel for appellees. 

(2) As to the third plea, we construe that 
plea to mean that its averment as to the feed 
stuff having been sold under an implied war- 
ranty that the same was sound and whole- 
some for mules of the defendants is a mere 
conclusion of law, and not a statement of fact, 
and is alleged in the plea as a mere matter of 
inducement. The plea alleges that the feed 
stuff was “worthless and of no value.” 

(3) We do not know of any law, and coun- 
sel have failed to cite us to any authority, that 
holds that a person is liable when he buys ar- 
ticles that are worthless and of no value. The 
law does not imply a promise upon the part 
of the purchaser to pay for goods that are 
worthless and of no value. In such cases 
there is a total failure of consideration. We 
construe the plea to be equivalent to a plea 
of total failure of consideration. 

(4) If the articles purchased are worth- 
less and of no value at all, the purchaser is 
not required even to return or to offer to re- 
turn them. This principle, of course, is not 
applicable in a case where a person buys a 
Pig in a bag or a cat in a sack.” In such 
cases he must stand upon his contract; but 
where he purchases things for consump- 
tion, either for human food or for use of live 
stock, he cannot be made to pay for those 
things which are worthless and of no value. 
No question of estoppel arises upon the record 
in this case. We do not know what defendants 
did with the articles purchased. We decide 
this case simply on the allegation in the plea 
that the article was worthless. The demurrer 
to the third plea should not have been sus- 
tained, but plaintiffs should have replied there- 
to. 


Note.—I/ mplied Warranty in Sale of Food for 
Cattle—The qualification ruled by the principal 
case is stated therein to be “according to the 
weight of authority.” We state the effect of and 
quote from the cases upon which this alleged 
weight is based, and we follow them with others, 
which overcome, we think, the court’s belief on 
this subject. These cases are the three that 
next follow. In National Cotton Oil Co. y, 
Young, 74 Ark. 144, 85 S. W. 92, 109 Am. St, 
Rep. 71, the court said: “The implied warranty 
is sought to be upheld on the warranty of feed- 
stuffs. Blackstone says there is an implied War- 
ranty that goods intended for food are whole- 
some. 3 Blackst. Com., p. 165. It is usually 
stated that the goods are wholesome for human 
food. 3 Mechem on Sales, § 1356. * * * The 
implied warranty in such case is an exception to 
the common law rule of caveat emptor, and is 
sustained upon principles of pub.c policy requir- 
ing dealers in food intended fo; human use to 
examine it and see that nothing deleterious to 
life or health is found therein. This exception 
is not extended to feedstuff for cattle. Lukens 
. Freund, 27 Kan. 664, 41 Am. Rep. 429.” 
whales David J. Brewer, then of Kansas Su- 
preme Court, said, in the Lukens case, that there 
was an exception to the rule of caveat emptor 
as to foodstuffs, and as to the claim that this 
exception did not extend to food for cattle that: 
“No authorities have been found by counsel on 
either side of this question.” Then he argued 
that it was not “upon property grounds but for 
reasons of public policy, for the preservation of 
life and health.” He declines to say expressly, 
however, that this is the reason of the exception. 

In McKinnon vy. Alpena Co., 102 Mich. 221, 60 
N. W. 472, where there was a sale of machinery, 
an extract was made from Bragg v. Morrill, 49 
Vt. 45, which spoke of implied warranty cover- 
ine “the sale of provisions for domestic use.” 

In Bragg v. Morrill, supra, which is not among 
the cases referred to in the opinion in the prin- 
cipal case, it is said, after stating that there 
is an implied warranty by manufacturer of an 
article for a particular purpose; “Generally, 
in all sales of provisions there is a like implied 
warranty that they are wholesome. 1 Parsons 
Cont. 470, and notes. But this doctrine has ex- 
ceptions, and is held applicable only when the 
vendor is the producer, or when he exposes them 
for sale for domestic use as a provision dealer.” 

In Emerson yv. Brigham, 10 Mass. 197, the ex- 
ception in the rule is thus stated: “In the case 
of provisions the artifice is proved, when a vic- 
tualler sells meat as fresh to his customers at a 
sound price, which at the time was stale and 
defective, or unwholesome from the state in 
which the animal died. For, in the nature of the 
bargain, the very offer to sell is a representation 
or affirmation of the soundness of the article, 
when nothing to the contrary is expressly stated; 
and his knowledge of the falsehood in this repre- 
sentation is presumed from the nature and duties 
of his calling and trade.” : 

The idea in this last paragraph is illustrated im 
Emerton y. Matthews Exchequer 1861, 1 Am. 
Law Reg., U. S. 231, where the food was sold 
by a commission salesman, he being held not 
liable only for this reason. 

In French vy. Vining, 1oz Mass. 132, 3 Am. 





Rep. 440, there was a sale of poisoned hay, and 
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from eating some, plaintiff’s cow died. Defend- 
ant knew white lead had run upon the hay and 
had endeavored to separate the damaged part of 
the hay and supposed he had succeeded. The 
Supreme Judicial Court applied the general ex- 
ception in the sale of provisions, citing Van 
Vrocklin v. Fonda, 12 Johns. 468; Emerson v. 
Brigham, 10 Mass. 197; Winsor v. Lombard, 18 
Pick. 57, 62. The opinion, after proceeding at 
some length in regard to grocers selling at retail, 
being “presumed to have some general notion of 
the use which customers will probably make of 
the articles they buy of him,” says: “The cir- 
cumstances attending the sale may be equivalent 
to a distinct affirmation on his part as to the 
quality of the thing sold” and then discusses par- 
ticularly the casé before it as follows; “In the 
case at bar, the plaintiff bought the hay in small 
quantities, and the defendant must be considered 
as knowing gener Illy the kind of use to which it 
applied. The ac’ of sale under such circum- 
stances was equivalent to an express assurance 
that the hay was suitable for such use.” 

In Houck v. Berg (Tex. Civ. App.), 105 S. W. 
1176, the defendant was a dealer in grain and 
sold unwholesome bran which caused the death 
of plaintiff's stock. The court stated that: “It is 
the rule, that, where a dealer or ordinary trader 
sells goods for immediate consumption by the 
buyer. an implied warranty arises that the goods 
are wholesome and fit for food; but where one 
dealer sells to another, not for his consumption, 
bat merely as an article of merchandise, no im- 
plied warranty that the commodity is good food 
arises.” Among other cases cited is French v. 
Vining. supra. A verdict for plaintiff in the 
Houk case was sustained. 

In Coyle v. Baum, 3 Okla. 695, 41 Pac. 380, the 
case was tried on implied warranty in the sale 
of oats, with which castor beans were mixed, the 
latter causing injury to plaintiff's horses. Plain- 
tif recovered and the verdict was upheld upon 
proof that defendant knew of the purpose for 
which the oats were bought. The court said: 
“The general rule in such cases, as supported by 
a respectable weight of authority is, that in sales 
of goods and chattels by description, when the 
buyer has not inspected the goods, there is an 
implied warranty that they shall be fit for the 
particular purpose to which they are to be ap- 
plied, when that purpose is known to the vendor.” 
There are cited numerous cases to this. In the 
case no allusion is made to the oats being food- 
stuff, as specially raising such a warranty. 

In Craft v. Parker Webb & Co., 96 Mich. 245, 
55 N. W. 812, 21 L. R. A. 139, the sale was of 
meat, but the court stated the rule generally as 
follows: “A dealer who sells food for consump- 
tion impliedly warrants that it is fit for the 
purpose for which it is sold.” 

Tomlinson y. Armour & Co., 75 N. J. L. 748, 
70 Atl. 314, 19 L. R. A. (N. S.) 923, is very 
elaborate on the subject of the liability of whole- 
sale dealer in meats putting up same in tin cans 
for the trade, in which the opinion is by Pitney 
Chancellor, the new associate justice of the U. S. 
Supreme Court. Much is said there about the 
Principle of responsibility being one in favor of 
life and health, but it is more in the way of 
argument than in distinguishing as does the prin- 
cipal case. It is said there was intent that the 
articles should be consumed and presumption of 





knowledge of unsoundness which is equivalent to 
a representation amounting to deceit, for which 
even tort would lie, as also said in French v. 
Vining, supra. 

It seems, therefore, that there is scant au- 
thority for the conclusion by the principal case. 
Indeed, there is no authority but the Lukens 
case, for the Young case is based on that, and 
in the Lukens case, Judge Brewer states rather 
falteringly the reason for the exception that he 
did state. French v. Vining, supra, is squarely 
opposed. The true reason for the distinction is, 
that it is likened to that where the manufacturer 
manufactures an article for a particular purpose, 
for the seller of foodstuffs sells it for only one 
purpose. The old rule contented itself with say- 
ing the warranty was implied in the sale of 
food for domestic consumption, and the Lukens 
case sought to qualify that by saying human con- 
sumption, when by such qualification there is 
ignored the principle of an implied warranty 
going with a sale for a particular purpose. 








HUMOR OF THE LAW. 





“Col. Ingersoll,” said C. W. Smith, “was a 
bright ornament of our city, but before he be- 
gan to reap the rewards of his ability, sir, he 
was certainly impecunious. He then was a thor- 
ough-going Bohemian, and would rather tell a 
good story than write a brief. 

“Col. Ingersoll’s law partner had _ recently 
been elevated to the bench. Col. Ingersoll had 
a small case before him, and in summing up he 
contented himself with telling entirely irrele- 
vant stories, and his volleys of wit and sarcasm 
were at the court’s expense. 

“Judge Puterbaugh several times resented the 
remarks, which but added to the Ingersoll sa- 
tire, 

“{f you show any further disrespect,’ de- 
clared the judge, as he vigorously pounded the 
desk with a gavel, ‘the court will fine you for 
contempt.’ 

“Col. Ingersoll was all the more satirical. 

“*Mr. Clerk,’ ordered the Court, ‘enter a fine 
of $10 against Mr. Ingersoll.’ 

“‘May I speak to your’ honor privately?’ 
pleaded the colonel, showing his great power of 
facial expression, 

“Consent was granted, and Col. Ingersoll ask- 
ed for the loan of $10. 

“Mr. Clerk,’ said the court, ‘remit the fine. 
The county can better afford to lose $10 than 
ean this court.’” 





The Judge—You admit that you struck the 
man? , 

The Culprit—Yes, your honor. But he gave 
me ample provocation. 

The Judge—What was it? 

The Culprit—Why, I had just met the man— 
never saw him before in my life, and we hadn’t 
been talking more than a minute or two when 
he addressed me as professor. 

The Judge—Discharged. 
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1. Aceord and _ Satisfaction—Compromise.— 
Where a debtor of an unliquidated demand paid 
in compromise something more than he admitted 
to be due in satisfaction of the entire debt, and 
the creditor accepted such payment, there was 
an accord and satisfaction.—N. B. Borden & Co. 
v. Vinegar Bend Lumber Co., Ala., 56 So. 775. 

2. Adverse Possession—Prescription.—Where 
plaintiff maintained possession of land in con- 
troversy under a parol gift from testator for 
14 years without his objection, it was too late 
thereafter for testator’s widow to set up_an ad- 
verse title to the land.—Albright v. Albright, 
Iowa, 133 N. W. 737. 

3.—— Right of Way.—That a tenant of land 
adjacent to a railroad right of way farmed the 
right of way by consent of the section boss does 
not affect the rights of the owner of the land 
and the railroad company, in a contest involvy- 
ing the extent of the right of way.—TIllinois 
Cent. R. Co. v. Noyes, Ill., 96 N. E. 830. 


4. Alteration of Instruments—Immateriality. 
—An alteration of a note by one of the obligors 
before delivery for the purpose of expressing 
the real intention of the parties does not avoid 
the contract.—Frazier v. State Bank of Decatur., 
Ark., 141 S. W. 941. 

5. Assault and Battery—Slanderous Accusa- 
tion.— Where an assault was accompanied by a 
slanderous accusation on the part of defen- 
dant’s servant, plaintiff was entitled to recover 
damages for both in the same action.—Birm- 
ingham Ry., Light & Power Co. v. Norris, 56 
So. 739, Ala., 56 So. 739. 





6. Associations—aArticles of Agreement.—Ar- 
ticles of agreement of benevolent association 
held to constitute a contract between the mem- 
bers, which the court will enforce, if not im- 





moral or contrary to public policy.—McLaugh- 
lin v. Wall, Kan., 119 Pac. 541. 

7. Attorney and Client—Collections.—An at- 
torney having a claim against a client on notes 
may apply money received by him on the client's 
account to the payment of such notes.—Henry 
v. Boedker, Tex., 141 S. W. 811. 

8. Bankruptey—Appeal.—aAn order of bank- 
ruptey court on controversy between creditors 
and a member of bankrupt partnership as to 
whether he was a general or limited partner 
held not appealable under Bankrupt Act.—Tefft, 
Weller & Co. v. Julian Munsuri, 32 Sup. Ct. 
Rep. 67. 

9.——Creditor.—One to whom a_ bankrupt 
owed no money, and whose action in purchas- 
ing collateral and discharging the secured debts 
of the bankrupt was to secure for himself what- 
ever equity there was in such collateral, was 
not a “creditor” of the bankrupt.—Horton y, 
Bamford, N. J., 81 Atl. 761. 

10.——Stockholders.—Discharge of corpora- 
ton in bankruptcy does not discharge consti- 
tutional liability of its stockholders, under 
Bankr. Act July 1, 1898, as amended by Act Feb, 
5, 1903,—Way v. Barney, Minn., 133 N. W. 801. 





11. Bills and Notes—Purchaser Without No- 
tice.—The purchasers of a negotiable instru- 
ment were only bound to inqufre into the regu- 
larity of the indorsement thereon, if the only 
irregularity on the face of the note was that 
it was not indorsed by the payee.—Barker Vv. 
Sartori, Wash., 119 Pac. 611. 

12. Boundaries—Government Survey. — The 
government survey, according to which patents 
of public lands are made, establishes boun- 
daries thereto which, if they cannot be viewed, 
cannot be changed or varied by resurvey.—Mills 
v. Lehman, S. D., 183 N. W. 807. 

13. Bridges—Taxation.—The highway commis- 
sioners cannot levy a tax for the construc- 
tion of a bridge across a drainage ditch, which 
has been run across a highway.—People ex rel. 
Parmenter County Collector v. Fenton & T. R. 
Co. et al., Ill, 96 N. E. 864. 

14. Carriers of Goods—tInterstate Commerce. 
—A carrier cannot refuse allowance for ele- 
vator service on through grain in car loads at 
terminal points to elevator owners, weighing, 
storing, inspecting, or otherwise treating the 
grain.—Union Pac. R. Co. v. Updike Grain Co, 
32 Sup Ct. Rep. 39. 

15.——Negligence.—A carrier negligently 
transporting fruit, causing the same to rot, held 
liable on an action for damages, though the 
consignee refused to accept the fruit of some 
value.—St. Louis, I. M. & S. Ry Co. v. Cumbie, 
Ark., 141 S. W. 939. 

16. Spur Tracks.—A carrier held under no 
common-law duty to deceive or deliver freight 
on private spur track.—Gulf Compress Co. ¥ 
Alabama Great Southern R. Co., Miss., 56 S0 
666. 

17. Charities—Corporation Not in Existence. 
—A valid bequest to charity may be made to 4 
corporation not in existence for a charitable 
purpose.—French v. Calkins, Ill., 96 N. E. 877. 

18. Will.—A will, being susceptible there- 
of, will be given a construction sustaining 4 
gift, in trust as one for charity.—In re Robin- 
son’s Will, N. Y., 96 N. E. 925. 

19. Constitutional Law—Compensation Law. 
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Miners’ compensation act held not unconsti- 
tutional, as lodging judicial power in the State 
Auditor.—Cunnngham v. Northwestern Im- 
provement Co., Mont., 119 Pac. 554. 

990, Contraects—Interpretation.—Where a con- 
tract has been reduced to formal language, the 
intent of the parties is generally a question of 
fact for the jury.—Gannon y. Brady Brass Co., 
N. J., 81 Atl. 727. 

21,.——Reasonable Time.—If no time is fixed 
within which an offer to sell land is to be ac- 
cepted, it will remain open a reasonable time, 
or until withdrawn.—Mossie y. Cyrus, Ore., 119 
Pac. 485. 

22. Conversion—W ills.—Where a will direct- 
ed a sale of real estate and division of the pro- 
ceeds among certain beneficiaries, they took no 
title to the land, but were legatees of the money 


only.—Beeler v. Barringer, I1l., 96 N. E. 874. 
23. Corporations—Authority of Officer.—The 
secretary of a business corporation as a rule 


does not have the power ex officio to bind the 
corporation by letters or documents officially 
signed by him.—City of Chicago v. Stein, II1., 
96 N. E. 886. 

24.— Elections.—The objection that the con- 
sideration for corporate stock, represented by 
certificates regularly issued to persons elected 
directors, was not lawfully sufficient cannot be 
raised to invalidate the action of the directors, 
when third persons have dealt in good faith 
with them.—Chandler vy. Hart, Cal, 119 Pac. 
516. 

9: 
has no power to become liable on commercial 
paper for the mere accommodation of another 
person or corporation.—Waller v. Gorman Mer- 
cantile Co., Tex., 141 S. W. 833. 

26.—Receiver.—The refusal of officers of a 
corporation to allow stockholders to examine 
the books of the corporation is no valid ground 
for the appointment of a receiver.—Smith v. 

27.— Stockholder Liability.—Const. art. 10, § 
3, imposing liabiilty on stockholders of corpora- 
tion for its debts, held not a violation of fed- 
eral consttution.—Way v. Barney, Minn., 133 
N. W. 801. 

28. Courts—Jurisdiction.—Power to tax na- 
tional banks having been derived from Con- 
gress, the decisions of the United States Su- 
preme Court on questions touching the power 
are controlling.—Des Moines Nat. Bank y. City 
of Des Moines, Iowa, 133 N. W. 767. 

29. Covenants — Nominal Damages. — Only 
nominal damages may be recovered by a grantee 
because of an incumbrance which results in no 
actual damage to him.—Fraser v. Bentel, Cal., 
119 Pac. 509. 

30. Criminal Evidence—Conspiracy. — Evi- 
dence of existence of conspiracy held ordinarily 
requred before admitting statements of con- 
Spirators, made out of the presence of each 
other.—State v. Swindall, La., 56 So. 702. 

31.——Promise to Connect.—The general 
Srounds of irrelevance to proffered testimony 
are properly overruled when the party offer- 
ing it promises to introduce other evidence 
Showing its relevancy.—Andrew y. State, Fla., 
56 So. 681. 


—— Secondary Evidence.—Defendant hav- 
ing admitted that a state’s witness who had 
testified on a former trial was out of the state, 


5.——Accommodation Paper.—A corporation 





it was not error to admit secondary evidence 
of her testimony given on the former trial.— 
Fuqua v. State, Ala., 56 So. 751. 

33. Criminal Law—Evidence.—Where one ac- 
cused of burglary after arrest goes with the 
officer to his room and delivers up a stolen 
gun, the fact is admissible as tending to show 
guilt—State v. Skaggs, Iowa, 133 N. W. 779. 


34. Insanity.—To establish the defense of 
insanity, the evidence must so preponderate in 
favor of insanity as to overbalance the pre- 
sumption and proof of sanity.—Commonwealth 
v. Lee, Pa., 81 Atl. 812. 

35. Insanity.—Nonexpert witnesses held 
properly permitted to give an opinion as to ac- 
cused’s sanity, based on their relations with 
him.—Jordan v. State, Tex., 141 S. W. 786. 

36. Damages—Measure.—Where the conver- 
son of stock by a carrier occurred at an inter- 
mediate point if at all, it was error to admit 
the value of the stock at the point of the final 
intended destination.—Southern Ry. Co. v. Wal- 
lace, Ala., 56 So. 714. 

37. Prevention.—One threatened with dam- 
age from another’s default must prevent such 
damage, if he can do so with reasonable dili- 
gence and slight expense.—Reinking v. Goodell 
et al., Iowa, 133 N. W. 774. 

38. Profits Contemplated.—The profits of 
collateral enterprises in which a party claiming 
damages for breach of contract has been in- 
duced to engage by relying upon the perform- 
ance of the contract are not recoverable if the 
other party had no notice of such collateral un- 
dertaking.—-Fraser v. Bentel, Cal., 119 Pac. 509. 

39. Wantonness.—A person injured may re- 
cover punitive damages where the injury was 
inflicted by wanton or intentional conduct, or 
as the result of gross negligence.—Birmingham 
Waterworks Co. v. Wilson, Ala., 56 So. 760. 

40. Dead Bodies—Jurisdiction.—The court 
held to possess jurisdiction to supervise the 
burial of a child of parents who had separated. 
—De Festetics v. De Festetics, N. J., 81 Atl. 
741. 

41. Death—Child.—The administrator of the 
estate of a deceased child may recover dam- 
ages for the death, though the parents or other 
persons having charge and control of the child 
were guilty of contributory negligence.—City 
of Birmingham y. Crane, Ala., 56 So. 723. 

42. Dedication—Platting Land.—Where land 
is platted, a sale and purchase of lots is evi- 
dence of acceptance of the dedication by the 
public.—Highland Realty Co. v. Avondale Land 
Co., 56 So. 716, Ala., 46 So. 716. 

43. Recorded Plat.—Where lots are sold 
with reference to recorded plat, dedication of 
the streets and alleys as laid out held perfect. 
—Revard v. Hunt, Okla., 119 Pac. 589. 

44. Statute of Frauds.—An agreement to 
dedicate a street to the public is not affected by 
the statute of frauds and may rest in parol.— 
Marlow v. Rich, Ill., 96 N. E. 921. 

45. Divoree—Alimony.—Where a husband ap- 
pealed from an order denying his application 
for a divorce and granting the wife alimony, 
the court can order him to provide for her 
maintenance pending the appeal and while the 
alimony judgment was stayed. Sheppard vy. 
Sheppard, Cal., 119 Pac. 492. 

46. Attorney Fees.—An attorney retained 
by a wife in a pending divorce case and to re- 



























































































eens 


SE ET RET 


eee TO EL AE IT CE I OLE NE ETS I AIEEE AEE ICAL: 


. ee 
ngeiaadmaetvebaars retin pre ao 


epree they SER ee napa aibe emelin  e ame 


i RES EES STS SSS SST SE SST DOSES SS ES 





wl? 


aa ua eae 


Sass teat, 


| 








166 CENTRAL LAW JOURNAL. No. 9 





~——tee 





cover property due her in part assigned by her 
to the attorney held not authorized to sue the 
husband and third persons for their procur- 
ing, in pursuance of a conspiracy, false testi- 
mony defeating the action—Schaub v. O’Fer- 
fall, Md., 81 Atl. 789. 








47. Violence by Wife.—Mere violence of a 
wife from which her husband can easily pro- 
tect himself held not cruelty entitling him to a 
divorce.—Garrett v. Garrett, Ill., 96 N. E. 882. 

48. Dower—Inchoate Right.—Where husband 
conveys land to his wife through an intermed- 
iate, and the wife joins in such deed, and con- 
vevance is set aside as fraudulent, a sale under 
judgment against the husband held free from 
the inchoate right of dower.—Campbell v. Web- 
er, N. J., 81 Atl. 732. 

49, Exemptions—Mortgage.—An oral, chattel 
mortgage, given by the purchaser of mules to 
secure a loan to meet a check,’ given in pay- 
ment for the mules, was superior to exemption 
rights claimed by the widow of the mortgagor. 
—Dosbaugh Nat. Bank v. Jelf, Kan., 119 Pac. 
8. 





50. Ejectment—Common Source of Title.— 
The grantee of a common source of title, having 
conveyed unconditionally to plaintiff, held in- 
compentent to testify that he had held the title 


in trust.—Worley v. Crawford, Ill, 96 N. E. 821. 


51.——Constructive Possesssion.—Defendant’s 
possession of the entire lot sued for was prima 
facie evidence of his right to possession, as 


against plaintiff of that part of the lot to whch 
plaintiff did not establish t‘tle—Newson v. Ja- 
cobs, Colo., 119 Pac. 623. 

52. Eminent Domain—Different Use.—aAs a 
rule, property already taken for a public use 
cannot be appropriated to a different public 
use, unless the legislative intent that it be so 
taken is shown.—City of Moline y. Greene, III, 
96 N. E. 911. 

“D3. Estoppel—Negligence rf Officer.—Any 
negligence of the cashier of bank in accepting 
a renewal note without examining it to see if 
it was signed by the directors or the maker 
personally as agreed held not to estop the bank 
from rescinding the acceptance for mistake.— 
Frazier v. State Bank of Decatur, Ark., 141 S. 
W. 941. 

aD 

54. Evidenee—Admissibility.—In a suit to set 
aside a fraudulent conveyance, declarations of 
the seller to the buyer while negotiating for 
the sale held admissible on the issue of the 
buyer’s good faith—Montgomery-Moore Mfg. 
Co. v. Leeth, Ala., 56 So. 770. 


55.——Judicial Notice.—Municipal court of 
Minneapolis under its charter takes judical no- 
tee of all city ordinances. 
Minn., 133 N. W. 792. 
56.——Judicial Notice.—The court will take 
judicial notice of the boundaries of Indian res- 
ervations within the state which are not sub- 
to its jurisdiction.—Ex parte Moore, S. D., 
133 N. W. 817. 
-——Presumption.—The law does not pre- 
Sume that a fact, once known, is never forgot- 
ten.—Hall & Brown Wood Working Mach. Co. 
v. Haley Furniture & Mfg. Co., Ala, 56 So. 726. 
o8. Frauds, Statute of—Guarantee.—A _ con- 
tract guarantying a roof for five years held 
not within the statute of frauds.—Philip Carey 


Mfg. Co. v. Southern Const. Co., Ala., 56 So. 
746. 





State v. Overby,’ 








59. Memorandum.—To satisfy the statute 
of frauds, the memorandum of a contract to sel] 
land must be definite as to the parties, their 
intentions, and their relation to each other— 
Mossie v. Cyrus, Ore., 119 Pac. 485. 


60. Habeas Corpus—Custody of Child.—tlp 
habeas corpus proceedings of foster parents for 
the custody of a child, evidence held to sustain 
findings that the best interests of the child 
would be subserved by her restoration to sueh 
Ex parte Courtright, Mich., 133 N. yw. 





parents. 
$20. 

61.——-Extradition.—Evidence on habeas eor- 
pus by one detained under extradition proceed- 
ings, being conflicting only on the question of 
petitioner being a fugitive .rom justice, does 
not warrant his discharge.—State v. Currie, 
Ala., 56 So. 736. 

62. Homestead—Incumbrance.—W here hus- 
band alone incumbers homestead, on foreclos- 
ure, Where wife is a party, the mortgage could 
be avoided as to her rights, and foreclosure de- 
creed only against the rights of the husband.— 
Maloy et ux. v. Wm. Cameron & Co., Okla., 119 
Pac. 587. 

63. Husband and Wife—Tenancy by Entirety, 
—A joint tenancy may be severed by convey- 
ance by one of the tenants of his interest toa 
third person, and this, in view of the married 
women’s act of 1861, under which tenancy by 
the entirety ceased, though the joint tenants be 
Lawler v. Byrne, IIL, 96 





husband and wife. 
N. E. 892. 

64. Infants—Remaindermen.—W here those 
entitled to remainder were infants, and their 
father, who was life tenant, sought to incum- 
ber the estate, held, that they could not assent 
to such contract, and were not estopped to dis- 
pute it.—Missouri Central Building & Loan 
Ass’n. v. Eveler, Mo., 141 S. W. 877. 

65. Insuranee—Agency.—Under employment 
of an insurance broker to secure insurance, no 
authority to cancel the same is given or im- 
plied.—Stevenson vy. Sun Ins. Office, Cal., 119 
Pac. 529. 

66.——Building Material.—Under a_ provision 

of a building contract for insurance during the 
work, tontractors held entitled to recover from 
the insurance moneys the fair value of lumber 
brought upon the premises to be used in the 
building at the time of the fire, though it had 
not been used.—S. Anderson & Son v. Shattuck, 
N. H., 81 Atl. 781. ‘ 
Insurable Interest.—The holder of @ 
life insurance policy may make a valid assign- 
ment to a person having no insurable interest, 
in consideration of a loan and the promise to 
pay premiums.—Grigsby v. Russell, 32 Sup. Ct 
Rep. 58. 


bi. 





68.——Proximate Cause.—In actions on acci- 
dent insurance policies, it is necessary to show 
a proximate connection between the accidental 
means and the injury.—Lehman y. Great Wes- 
tern Accident Ass’n., Iowa., 133 N. W. 752. 

69.——Waiver.—A fire company by suing for 
a “premium after the policy became void for 
nonpayment of premiums held not to waive the 
forfeiture.—Mutual Fire Co. of Portland Vv. 
Maple, Ore., 119 Pac. 484. 

70. Judgment — Non-Obstante Veredicto.— 
Where the court submits a case on a ground of 
negligence, not showing liability, but the 
pleadings and evidence make a case for the 
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jury on grounds not submitted, defendant held 
not entitled to judgment notwithstanding the 
verdict.—Koski v. Chicago, M. &. St. P. Ry. Co., 
Minn., 133 N. W. 7990. 

71.—Regularity.—Orders and judgments of 
probate courts are presumed to have been reg- 
ularly made and entered until the contrary ap- 
pears.—Carter v. Carter, Mo., 141 S. W. 873. 

72. Landlord and Tenant—Ouster and Re-en- 
try.—Ejectment by landlord will lie upon the 
failure to observe the covenants of a lease 
which provides for ouster and re-entry upon 
such failure.—Carter v. Carter, Mo., 141 S. W. 
873. 





73. Libel and Slander—Malice.—In an action 
for slander, evidence that the statement was 
made on the authority of a third person. named 
at the time held admissible to show absence of 
malice.—Wallace y. Kopenbrink, Okla., 119 Pac. 
579. 

74. Life Estates—Growing Crops.—The death 
of a life tenant does not deprive his tenant for 
a year or at will of his right, as against the re- 
mainderman, to the crops.—Blaeholder v. Guth- 
rie, Cal., 119 Pac. 524. 

75. Malicious Prosecution—Counterclaim.— 
Where plaintiff took an involuntary nonsuit on 
a petition for malpractice, alleging several 
grounds of negligence, defendant was not en- 
titled to assert a counterclaim for malicious 
prosecution of the former action in a subse- 
quent suit for the same cause.—Hales v. Raines, 
Mo., 141 S. W. 917. 

76.——Probable .Cause.—The knowledge and 
information which will afford a basis of prob- 
able cause must be knowledge and information 
possessed by ‘defendant at the time he made 
the complaint.—Cleveland, C., Cc. & St. L. Ry. 
Co. vy. Dixon, Ind., 96 N. E. 815. 

77. Marriage—Annulment.—In a suit to an- 
nul a marriage for want of capacity, the test is 
whether the party was capable of understand- 
ing the obligations assumed by marriage.— 
Dunphy v. Dunphy, Cal., 119 Pac. 512. 

78. Master and Servant—Master’s Duty.—A 
master held required as a reasonably prudent 
person to conduct the work so that the hazard 
from the character of the appliance or place of 
Work is not enlarged.—Verlinda v. Stone & 
Webster Engineering Corporation, Mont., 119 
Pac. 573. 

79.——Minor.—The_ representation of one, 
when applying for employment, that he was of 
age, when he was only 18 years old, held a cir- 
cumstance to be considered on the degree of 
care required of the master to warn and in- 
struct him as to his duties.—Wilks v. St. Louis 
& S. F. R. Co., Mo., 141 S. W. 910. 

80.——Promise to Repair.—Whether three 
days is a reasonable time for the servant to in- 
cur the risk in the expectation that the master 
wili perform his promise to repair is a ques- 
tion for the jury.—Mellon v. Victor Talking 
Mach. Co., N. J., 81 Atl. 755. 

81, 





Warning.—Where the work of painting 
a roof was attended with no dangers which 
were not open to a man of ordinary intelli- 
Fence, the failure of the master to instruct and 
warn a servant was not negligence.—Robert- 
son v. Tennessee Coal, Iron & R. Co., Ala., 56 
So. 710. 


82.—_Warning.—It was not negligence in a 








railroad company not to warn employes work- 
ing in the yard of the danger from trains or 
engines moving on its tracks.—Koski v. Chi- 
cago, M. & St. P. Ry. Co., Minn., 133 N. W. 790. 


83. Mines and Minerals—Location.—Prohibi- 
tion against more than one entry of coal lands 
by the same person, prevents a quailfied person 
from making a coal-land location apparently 
for himself, but in fact for a corporation hav- 
ing a larger area of coal lands than he could 
lawfully locate.——United States v. Mundy, 32 
Sup. Ct. Rep. 53. - 





84. Safe Place.—The maintenance of an 
entry in a coal mine in a reasonably safe con- 
dition held a duty of the master, and any neg- 
ligence of a servant intrusted with that duty 
is the negligence of the master.—Owens v. Nor- 
wood-White Coal Co., Iowa, 133 N. W. 716. 

85. Mortgages—Mechanic’s Lien.—One who 
acquires title through a trust deed superior to 
a mechanic’s lien acquires rights superior to 
the lien without reference to notice or want of 
notice of the lien.—W. T. Joyce Co. v. Carroll 
Light, Heat & Powder Co., Iowa, 133 N. W. 785. 


86. 





Power of Sale——The power or sale 
given in a mortgage or deed of trust is a pow- 
er coupled with an interest, and continues in 
force and survives the death of the mortgagor. 
—Wiener vy. Zwieb, Tex., 141 S. W. 771. 

ST. Municipal Corporations—Abutting Own- 
ers.—Addressing a petition for improvements 
to the city council held not to estop an abutting 
owner from bringing an action for a wrongful 
excavation by the contractor.—Ford vy. Phillip, 
Mo., 141 S. W. 907. 

88. Ordinance.—The invalidity of a _ sec- 
tion added to a village ordinance held not to 
affect the validity of the ordinance as original- 
ly enacted.—People v. Mohr, IIl., 96 N. E, 893. 


89. 











Sewers.—A municipaiity is not bound 
to provide an underground system of sewers, 
but, having undertaken to provide such a sys- 
tem, it is its duty to see that a proper one is 
previded which will not leave the street in a 
dangerous condition.—City of Birmingham v. 
Crane, Ala., 56 So. 723. 

90. Negligence—Proximate Cause.—That sev- 
eral circumstances were the proximate cause of 
an injury held not to show that any one of 
them was the proximate cause, and so action- 
able under the circumstances.—Geuder, Paesch- 
ke & Frey Co. v. City of Milwaukee, Wis., 133 
N. W. 835. 

91. Sudden Danger.—One exposed to sud- 
den danger held not chargeable with negligence 
merely because he did not adopt the safest 
course to avoid injury.—Byars v. Wabash R. 
Co., Mo., 141 S. W. 926. 

92. Partnership—Attorney at Law.—Surviv- 
ing member of a special partnership between 
lawyers for the prosecution of claims against 
the United States for contingent fees to be di- 
vided between the parties cannot claim on an 
accounting to be entitled to compensation for 
services rendered after dissolution, in the col- 
lection of the claims.—Consaul y. Cummings, 
32 Sup. Ct. Rep. 83. 

93. 





Perjury—Immunity.—Immunity to be ac- 
corded under Const. U. S., Amend. 5, the wit- 
ness giving evidence against himself, relates 
only to past offenses, and not to jerjury of a 
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witness committed when so testifying.—Glick- 
stein v. United States, 32 Sup. Ct. Rep. 71. 

94, Perpetuities—Personal Estates.—The rule 
against perpetuities held applicable to real and 
personal estates, and to equitable and legal 
estates.—French v. Calkins, Ill., 96 U. E. 877. 

95. Physicians and Surgeons—X-Ray.— 
Where plaintiff agreed to assume the risks of 
treatment of his hand by defendant with an 
X-ray machine, such agreement implied that 
the. rays be administered in a careful and skill- 
ful manner.—Hales v. Raines, Mo., 141 a we, 
917. 

96. Principal and Agent—Knowledg of 
Agent.—Knowledge acquired by an agent be- 
fore the existence of his agency held not no- 
tice to his principal—Hall & Brown Wood 
Working Mach. Co. v. Haley Furniture & Mfg. 
Co., Ala., 56 So. 726. 

97. Process—Publication.—Constructive  ser- 
vice by publication may be had upon non-resi- 
dents in actions to enforce rights in specific 
real or personal property subject to the court’s 
jurisdiction.—Brand v. Brand, Ill., 96 N. E. 918. 

98. Railroads—Crossing.—The burden of 
proving that a traveler killed by a train at a 
crossing was guilty of contributory negligence 
is on the railroad company as against the pre- 
sumption that decedent exercised due care.— 
Byars v. Wabash R. Co., Mo., 141 S. W. 926. 

99. Reformation of Instruments—Right to.— 
Where a contract as reduced to writing does 
not by mistake express the true agreement 
made by the parties, equity will reform it, So 
as to make it conform to what the parties real- 
ly intended.—Coleman vy. Coleman, Iowa, 133 N. 
W. 735. 

100. Release—Avoidance of.—A misrepre- 
sentation which will avoid a release is ordin- 
arily one of fact, but the same result will some- 
times follow a misrepresentation or misunder- 
standing of the law.—Coleman Vv. Coleman, 
Iowa, 133 N. W. 716. 

- 

101. Removal of Causes—Waiver.—Restora- 
tion of jurisdiction of state court after an 
original defendant filed a petition for removal 
held affected by conduct equivalent to a formal 
waiver of new process and new pleadings or any 
remainder by the Federal Court, where plaintiff 
obtained order dismissing the action gainst 
the removing defendant and others having like 
ground for removal.—Anderson v. United Realty 
Co., 32 Sup. Ct. Rep. 50. inn 

102. Sales—Burden of Proof. 3efore the 
seller of hoops under an executory contract of 
sale can recover for the buyer's refusal to ac- 
cept the same, he must prove the market value 
of the goods at the time and place of delivery.— 
Pugsley v. Ozark Cooperage & Lumber Co., Mo., 
141 S. W. 923. 

103.——Damages.—The rule requiring a party 
damaged to minimize his damages held not to 
exclude a buyer, on the seller’s breach of con- 
tract, to purchase from the seller, and thereby 
minimize the loss, without waiving damages 
for a breach of the contract.—N. B. Borden & 
Co. v. Vinegar Bend Lumber Co., Ala., 56 So. 








tiv. 

104. Specifie Performance—Contract to Build. 
—A contract for the sale of real estate requir- 
ed by the contract to be built on held not sub- 
ject to specific performance, as equity will not 





enforce specific performance of a contract to 
build or repair.—Ward v. Newbold, Md., 81 Atl, 
793. > 

105. Discretion.—Actions for specific per- 
formance of contracts for the sale of land are 
addressed to the discretion of the court.—Ma]- 
loy v. Foley, Iowa, 133 N. W. 778. 

106.——Equity.—The general rule that equity 
will not specifically enforce a construction con- 
tract held not to prevent it from doing so as in- 
cidental to other relief in exceptional cases.— 
Williams v. Lowe, N. J., 81 Atl. 760. 

107.——Right of Action.—For a breach of a 
contract to lease, the expectant tenant in a 
proper case may maintain an action for the 
specific performance of the contract.—Schultz y, 
Hastings Lodge No. 50, I. O. O. F., Neb., 133 N 
W. 846. 

108. Subrogation — Gurantors. — Under the 
general rule and under the negotiable instru- 
ments act the discharge of a guaranty contract 
by several guarantors on a note, by paying the 
note held not to extinguish it, so that the guar- 
antors could maintain a joint action thereon 
against the makers upon its transfer to them 
jointly.—Cone v. Eldridge, Colo., 119 Pac. 616. 





109. Sunday—Computation of Time.—Where 
last day for replevying goods levied on in dis- 
tress falls on Sunday, the tenant has all of 
Monday in which to replevy.—thrhart vy. Esben- 
shade, Pa., 81 Atl. 814. 

110. Taxation—Police Power.—The right of 
the state, in the exercise of police power, to 
regulate extrahazardous employment is supple- 
mented by the right to tax, in order to carry 
the scheme of regulation and benefits into ef- 
fect.—Conningham v. Northwestern Improve- 
ment Co.,.Mont., 119 Pac. 554. 

111, Usury—Equity of Redemption.—A _ pur- 
chaser of equity of redemption subject to the 
lien of a mortgage, held not entitled to set up 
usury as a defense to the mortgage.—Sceull v. 
Idler, N. J., 81 Atl. 746. 

112. Vendor and Purchaser—Burden of 
Proof.—The rule that, where a vendor seeks to 
recover in ejectment because of the vendee’s 
alleged breach of contract, the vendor must 
show the default, does not apply in the absence 
of proof that the defendant entered under the 
contract.—Daniels v. Smith, Ill., 96 N. E. 902. 





115. Waters and Water Courses—Limitations. 
—Limitations would not attach to defendant's 
use of all the water of a stream from the fact 
that at times defendant used all the water.— 
McCoy vy. Huntley, Ore., 119 Pac. 481. 

114. Water tights.— Where grantees of 
water rights have only equal rights in the wat- 
ers of a stream, each muSt use the water witha 
due regard to the rights of the other grantees. 
San Juan Ditch Co. v. Cassin et al., Tex., 141 
S. W. 815. 

115. Wills—Attesting Witness.—An_ execu- 
tor’s wife is incompetent as an attesting wit- 
ness to a will.—Rowlett v. Moore, IIll., 96 N. E. 
835. 

116.——Construction.—Where there is no lat- 
ent ambiguity in a will, extrinsic circumstances 
are inadmissible to show the intention of tes- 


tator different from that appearing from the 
will.—Haynes v. McDonald, I1l., 96 N. E. 823. 

117. Intent.—A reservation in a_ devise 
may be construed as an exception to effectuate 
testator’s intent.—MclIntire -y. Lauckner, Mé» 
81 Atl. 784. 
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